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DETAILED ACTION 

Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1 -1 5, drawn to a multilayer onion bag comprising 2 thermoplastic 
sheets and a mesh sheet, classified in class 426, subclass 106. 

II. Claim16-18, drawn to a bag comprising a mesh sheet, classified in class 
383, subclass 117. 

III. Claim 19, drawn to a multilayer bag comprising both a mesh and a film 
sheet, classified in class 383, subclass 117. 

Inventions I and III are related as combination and subcombination. Inventions in 
this relationship are distinct if it can be shown that (1) the combination as claimed does 
not require the particulars of the subcombination as claimed for patentability, and (2) 
that the subcombination has utility by itself or in other combinations (MPEP § 
806.05(c)). In the instant case, the combination as claimed does not require the 
particulars of the subcombination as claimed because the combination does not require 
a reinforcing strip extending along the upper edge of a side wall. The subcombination 
has separate utility such as bag for beach toys. 

Inventions I and II are unrelated. Inventions are unrelated if it can be shown that 
they are not disclosed as capable of use together and they have different modes of 
operation, different functions, or different effects (MPEP § 806.04, MPEP § 808.01 ). In 
the instant case the different inventions Invention II is made requires center mesh 
section with thermoplastic ends that form bag walls (i.e. a thermoplastic bag comprising 
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a mesh sheet connected to each end that divides the bag into two halves) and is empty 
whereas, Invention I requires a third sheet and contains onions. 

Inventions II and III are unrelated. Inventions are unrelated if it can be shown that 
they are not disclosed as capable of use together and they have different modes of 
operation, different functions, or different effects (MPEP § 806.04, MPEP § 808.01 ). In 
the instant case the different inventions Invention II is made requires center mesh 
section with thermoplastic ends that form bag walls (i.e. a thermoplastic bag comprising 
a mesh sheet connected to each end that divides the thermoplastic bag into two halves) 
whereas Invention I requires the mesh to be an outer wall. 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their recognized divergent subject 
matter, restriction for examination purposes as indicated is proper. 

During a telephone conversation with Gary Ellis on April 25, 2002 a provisional 
election was made with traverse to prosecute the invention of Group 1, claims 1-15. 
Affirmation of this election must be made by applicant in replying to this Office action. 
Claims 16-19 are withdrawn from further consideration by the examiner, 37 
CFR 1.142(b), as being drawn to a non-elected invention. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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Claims 1-15 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

in claim 1 the phrase "produce and the like" renders the claim(s) indefinite 
because the claim(s) include(s) elements not actually disclosed (those encompassed by 
"and the like"), thereby rendering the scope of the claim(s) unascertainable. See MPEP 
§ 2173.05(d). For examination purposes, "produce" will be considered. 

Also in claim 1 , "the mesh sheet being spaced from the one bag end" (line 8) is 
indefinite since it is unclear to which bag end applicant is referring. For examination 
purposes, "the one bag end" is taken to be the end where the thermoplastic sheet is 
folded over. 

Claims 3 and 4 recite the limitation "plastic mesh sheet" . There is insufficient 
antecedent basis for this limitation in the claim. For examination purposes this is taken 

to mean "said mesh sheet". 

Claims 1-15 are rejected under 35 U.S.C. 112, second paragraph, as being 
incomplete for omitting essential structural cooperative relationships of elements, such 
omission amounting to a gap between the necessary structural connections. See 
MPEP §2172.01. 

Regarding claim 1 , the omitted structural cooperative relationship is the location 
of the first and second seal. The second seal is adjacent a second end that is "opposed 
to the first seal line" , but the first seal line is not given any specific location (i.e. "spaced 
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from the ends of the bags" and "spaced from the one bag end") other than extends 
across the width of the bag. Therefore the statement "opposed to the first seal line" 
omits essential cooperative relationship of the two seals. For examination purposes the 
bag has two ends with the first seal proximate a first end and a second seal line 

proximate a second end. 

Regarding claims 6 and 7, the omitted structural cooperative relationships are the 
"inside" and "outside" of the mesh sheet. It is unclear how the third sheet is " positioned 
inside of said mesh sheet" and the first sheet is "outside of said mesh sheet" . For 
examination purposes inside the mesh sheet is taken to mean attached to the side of 
the mesh sheet facing the interior of the bag and outside is taken to mean attached to 
the side of the mesh sheet facing the exterior of the bag . 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent m the Unrted 

States. 

before the invention by the applicant for patent, except that an international appl.cat.on filed ^er the 
treaty defined in section 351 (a) shall have the effect under this subsection of a national app .cation 
published under section 122(b) only if the international application designating the United States was 
published under Article 21 (2)(a) of such treaty in the English ' anguage; or . fore me 

<2\ a patent granted on an application for patent by another filed in the United States before me 
nientifn by me applicant for patent, except that a patent shall not be deemed filed « the , Un ted 
States for the purposes of this subsection based on the filing of an international application filed under 
the treaty defined in section 351(a). 
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Claims 1-4 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Yamagata (JP41 1 1 30089A) 

Yamagata may be interpreted in two ways and therefore two separate rejections 
under 35 U.S.C. 102(b) have been made. Interpretation 1 follows. 

Regarding claims 1-4, Yamagata teaches a first thermoplastic sheet (item 2 in 
drawings), a mesh sheet (item 3), and a second thermoplastic sheet (item 30) wherein 
the first and mesh sheets are sealed at the edges (item 5a). Yamagata teaches a first 
seal (item 1 2 a) close to the first end of the mesh sheet (item 3) and first end of the first 
thermoplastic sheet (item 8/9) as recited in claim 2 (See Figure 5A), and the first sheet 
folds over the mesh sheet (item 8/9 folds over to seal at item 12 a). Yamagata also 
teaches a second seal (item 5c furthest from 10(a)) and a third as recited in claims 3 
and 4(i.e. item 5c closest to 10(a)) between the first sheet (item 2) and a second 
thermoplastic sheet (item 30), and the first sheet (item 2/10a,b) extending beyond the 
mesh sheet (item 3) to lie against the second sheet ( item 2 extends beyond item 3 to lie 
against item 30 at item 10a in Figure 5B) (See Figures 3, 5A, and 5B, English 
Translation Paragraphs 0010-0030). 

Claims 1-4 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Yamagata (JP41 1 1 30089A) 

' Yamagata may be interpreted in two ways and therefore two separate rejections 
under 35 U.S.C. 102(b) have been made. Interpretation 2 follows. 
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Regarding claims 1-4, Yamagata teaches a first thermoplastic sheet (item 2 in 
drawings), a mesh sheet (item 3), and a second thermoplastic sheet (synthetic resin 
tape item 1 1 ) wherein the first and mesh sheets are sealed at the edges (item 5a). 
Yamagata teaches a first seal line at 5c (Figures 5A and 5B), which is close to the first 
end of the mesh sheet and first end of the first thermoplastic sheet as recited in claim 2, 
and the first sheet folding over the mesh sheet (items 2/10 fold over item 3 in Figure 
5B). Yamagata also teaches a second seal (item 12a furthest from item 8 in Figure 5A) 
and a third seal (it item 12a closest to item 8 in Figure 5A), as recited in claims 3 and 4 
is between the first sheet (item 2) and second thermoplastic sheet (item 1 1 ), and 
spaced from the mesh sheet (item 3). Furthermore, the first sheet (item 2/8/9) extends 
beyond the mesh sheet (i.e. beyond 12 a) to lie against the second sheet when in the 
folded (i.e. when item 9 is sealed to 12a) position.(See Figures 3, 5A, and 5B, English 
Translation Paragraphs 0010-0030). 

Claims 1-4, 14 are rejected under 35 U.S.C. 102(e) as being clearly anticipated 
by Foxet al. (US 6190044B1). 

See Figures 1-10, Abstract, Column 4, line 16 to Column 5, line 67). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
orth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
StebZty shall not be negatived by the manner in which the inventon was made. 

Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yamagata (JP411130089A) as applied to claim 1 above, Interpretation 1 and 
Interpretation 2, further in view of Shigeta et al. (JP 407315391 A). 

Yamagata teaches produce, but is silent in teaching onions. However, Shigeta et 
al. are relied on as evidence of the conventionality of these produce bags comprising a 
mesh and thermoplastic sheet containing onions (See English Abstract, English 
Detailed Description Paragraphs 0008-0009). Therefore, it would have been obvious to 
include onions in the bag of Yamagata since one would have been substituting one 
known produce for another in a bag comprising a mesh sheet and a thermoplastic 
sheet. 

Claims 6-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yamagata (JP41 1 130089A) as applied to claims 1-4 above, Interpretation 1 . 

Regarding claim 6, Yamagata teaches a third sheet (i.e. item 1 1 , synthetic resin 
tape) is joined to the mesh sheet on the exterior surface of the bag to seal the folded 
portion of the first thermoplastic sheet to the mesh (see Figure 5 A) and also teaches a 
similar thermoplastic sheet may be on the interior of the surface of the bag, albeit not in 
combination with a second sheet as recited in claims 1-4 (See Figures 1 A and 1B and 
paragraphs 0009 to 0020 of the English translation). However, it would have been 
obvious to modify the embodiment of Figure 5(A) such that the third sheet is on the 
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interior of the bag since one would have been substituting one location for attaching the 
folded first thermoplastic sheet for another for the same purpose. 

Regarding claim 7, the first sheet is positioned on the exterior surface of the 
mesh sheet at the first seal (i.e. 12 a in Figures 1 (A) and 5 (B)). 

Regarding claim 8, the third sheet (item 1 1 ) is smaller than the first (item 2/8/9) 
Regarding claim 9, Yamagata teaches a third sheet (i.e. item 11, synthetic resin 
tape) is joined to the mesh sheet on the exterior surface of the bag to seal the folded 
portion of the first thermoplastic sheet to the mesh (see Figure 5 A) and also teaches a 
similar thermoplastic sheet may be on the interior of the surface of the bag, albeit not in 
combination with the features recited in claims 1-4 (See Figures 1 A and 1 B and 
paragraphs 0009 to 0020 of the English translation). Therefore it would have been 
obvious to modify the embodiment of Figure 5(A) such that the third sheet is on the 
interior of the bag since one would have been substituting one location for attaching. 

the third sheet is joined to the first and mesh by two portions 12 a in Figures 1 (A) 
and 5 (B) which are the first and third seals, and thus the first sheet is on the exterior 
surface of the mesh at the first seal as recited in claim 10. 

Regarding claim 10, the first sheet is positioned on the exterior surface of the 
mesh sheet at the first seal (i.e. 12 a in Figures 1 (A) and 5 (B)). 

Regarding claim 1 1 , the third sheet (item 1 1 ) is smaller than the first (item 2/8/9 

in Figures 1(A) and 5(A)). 

Regarding claim 12, item 12 a, the first seal line is located close to the first end of 

both mesh and first sheets (See Figure 5(A)). 
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Claims 13 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Yamagata (JP411 130089A) as applied to claims 12 and 1 above, respectively, in 
interpretation 1 , further in view of Fox et al (US 6024489) and Cammack (US 5741 076). 

Although Yamagata teaches the mesh lines are diagonal and are silent in 
teaching strands perpendicular and parallel to the edges, Fox et al. and Cammack (See 
Abstracts and Figures in both) are each relied on as further evidence of the 
conventional produce bag design comprising a mesh sheet wherein strands are 
perpendicular and parallel to the edge seals. Therefore it would have been obvious to 
modify Yamagata and include parallel and perpendicular seal since one would have 
been substituting one known produce bag mesh sheet orientation for another for the 
same purpose. 

Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yamagata (JP41 1 130089A) as applied to claim 1 above, Interpretation 2, further in view 
of Fox et al (US 6024489) and Cammack (US 5741076). 

Although Yamagata teaches the mesh lines are diagonal and are silent in 
teaching strands perpendicular and parallel to the edges, Fox et al. and Cammack (See 
Abstracts and Figures in both) are each relied on as further evidence of the 
conventional produce bag design comprising a mesh sheet wherein strands are 
perpendicular and parallel to the edge seals. Therefore it would have been obvious to 
modify Yamagata and include parallel and perpendicular seal since one would have 



Application/Control Number: 09/727,901 
Art Unit: 1761 



Page 1 1 



been substituting one known produce bag mesh sheet orientation for another for the 
same purpose. 

Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Yamagata (JP41 1 130089A) as applied to claim 1 above, Interpretation 1 and 
Interpretation 2, further in view of Welles (US 4099666). 

Although Yamagata is silent in teaching bunching the bag, it was well known 
feature in the art to do so with bags having similar physical features. Welles is relied on 
as evidence of the conventionality of providing two sheets, one folded over the other 
and a second sheet providing wicket holes, similar to Yamagata item 31 in Figure 5A, 
wherein the bag is also provided with a bunching member. Welles teaches the wicket 
holes are used for holding the bag while filling and the bunching member is used for 
sealing (Figure 5, Column 4, line 53 to Column 5, line 17). Therefore, it would have 
been obvious to include a bunching member on the bag since one would have been 
substituting one closing means for another for a food multilayer food bag. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F 3d 1046 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982)- In reVogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thonngton, 
418 F^2d 528, 163 USPQ 644 (CCPA 1969). (irnio „ M . 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may De 
used to overcome an actual or provisional rejection based on a nonstatutory double 
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patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-5,14 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 15-17 of 
copending Application No. 09/48121 1 in view of Fox et al. (US 6024489). 

Regarding claims 1-5, Application '21 1 claims an onion bag formed by a 
thermoplastic sheet and a mesh sheet, sealed together along the edges of the sheets 
end one end having the mesh sheet spaced from one bag end and one bag end being 
formed by folding over the thermoplastic sheet and a transverse seal across the width of 
the bag (i.e. claimed as a seal line to form a header), as recited in claims 1 ,2 and 5. 
However, '21 1 does not claim a second thermoplastic sheet as recited in claim 1 . 

Fox et al. also teach onion bags with mesh and thermoplastic wherein the 
thermoplastic is folded over the mesh sheet is relied as evidence of the conventionality 
of further providing a second thermoplastic sheet and a second seal between the mesh 
and second sheet (see Figure 4C), as recited in claim 1 and a third seal between the 
second and first sheets as recited in claims 3 and 4 to provide a location for placing the 
bags on wicket pins (Abstract, Figures 4, 4A-C). 

Therefore it would have been obvious to modify '21 1 and include a second sheet 
that is sealed with the mesh and first sheets, since this second sheet may serve as a 
location for placing bags on wicket pins, and one would have been substituting one end 
bag design for another for the same purpose: a produce bag. 
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This is .provisional obviousness-type double patenting rejection. 
Regarding claim 14, although application '21 1 does not claim the mesh 
comprises strands parallel and perpendicular to the edges, this is a conventional mesh 
sh eet design as shown by Fox et a,, in Figure 10. Therefore, it would have been 
obvious to modify '21 1 to include mesh strands parallel and perpendicular to the edges, 
since one would have been substituting one type of mesh pattern for another for a 
produce bag compris.ng a thermoplastic sheet and a mesh sheet. 

This is a provisional obviousness-type double patenting rejection. 
Claims 1-12 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 15-17 of 
copending App.ication No. 09/481211 in view of Yamagata (JP41 1 1 30089A). 
Regarding claims 1 -5, Application '21 1 claims an onion bag formed by a 

formed by folding over the thermoplastic sheet and a transverse sea. across the w.dth of 
the bag (i.e. claimed as a seal line to form a header), as recited in claims 1 ,2 and 5. 
However '21 1 does not Cairn a second thermoplastic sheet as recited in claims 1 ,3,4. 

However, Yamagata are relied on as evidence of a s,milar produce bag where.n 
a second thermop.astic sheet is included. Yamagata teaches a first thermop.astic sheet 
(item 2 in drawings), a mesh sheet (item 3), and a second thermoplastic sheet (item 30) 
wherein the first and mesh sheets are sealed at the edges (item 5a). Yamagata 
teaches a first sea, (item 1 2 a) Cose to the ft* end of the mesh sheet (item 3) and ft* 
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w ,a aiso leaches a second sea, - ^» and a 

a „ da sec O nd« l a**ee t p,o.«s^«ca,o,.0,e.30,.a nd « f , K , 

(See Fioures 3, 5A, and 5B, E no,ish Transition Paraphs 0010-0030,. 

Therefore, i. wouid have beeh obvious to include a second shoe, s,hce 
Y a ma9 a t a,eaohes,h l s,sused,o^es,eno,h,o,aw;c k e,ho,eandonewo Ul dna« 

and thermoplastic sheet. 

This is a p-fflisiosai obviousness-type double patenting region. 

R e ga r« — W Application ,1t — « sheet is Phoned on the 

„o, Cairn a third Sheet as re*d in ciai^s . ., and „. « Vamaoata . - 
evidence o, the conventiona,,,, o, providing a ,h,d sheet. Yama^ta teaches a th„ 
sbeetOe.itatntl.svnthetiotesintape.^iss^than.e.stsheetas^.n 

c , ajm saand, 1 ,is i o,ned,o,he m eshshae,on,h.e»eno, Surt aceo f th.bag,^ 
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mesh sheet for another ,0, the same purpose. 

„ Cairn 1, ™ -»-"* - " 

the first end of both mesh and first sheets . 

This is a provaona! obv.usness.type doubte patenting relectton. 
Cairn 13 is proviso reJeCed underfhe iudiCaily — «■ docthne of 
ob,ious„es,.ype doubie pacing as being unpatentabie over Cairn 15-17 0, 

— 

view of Fox etal. (US 6024489). 

lodiV211andinc,udepar*,andperpend M arsea,sinceonewou M ha,ebeen 

purpose. 

i nhuinusness-type double patenting rejection. 
This is a provisional obviousness iyye 
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C,a, m 15 ,s pro—, **- — « >— ' " 
ab,i«nass-,»pa doubia pacing a, baing unpa.an.abia ova, d-W- 

obviousness iyp m c fi n 2 4489) further in view 

coping APP»o«n No 09,48.211 In viaw o, Fox a, a,. (US 6*24489,, 

of Welles (US 4099666). . 

oo m e rt ,ooa, ity o,p ro »*g«s h ea,OPa f o M .o« t «o M a.a — 
pr „„* k a, n p 1 asw,a rei „« b ag,spro^*a M * i n 3m a m Pa, Wa a 
La S , te w* th o,a 5 a reU5 a df o, h o* g « M g. te -ngan.,e^ng 

m an,b*r .susedlorsaaiins «« * « te 53,OCO,Umn5 ' " of , 211 

, „ou,d bava baan s*s«,u,in g ona *sing maans * — r ,or a food 



since one 1 



multilayer food bag. 

Th is is a organs! obviousnass..y,» <*ub,a pa.an.ing raiacon. 

Conclusion 

The pno. ar, .ads - racord and - ,a»ad upon is consida,ad P— * 

lin.^ba^.o^^v.osa.aiapbonanu.Pens.O^ 
„» Th . acinar oan «m* ba ,aa*ad on 7:00«-3:30™ 
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, .0 raa* « — * « — « «— " 

fcr lh a org— v*are «. ap^ion or .roceedino is a Ki9 nad - ^ 
,o, , W ,ar co m r» U n,c*n 8 and (703,872-93,1 .or A„ar Hna, cornn,unic»ns. 
Any 0, a aaoera, nature or « «o — « «• «*— » 

proceading snould <x drraCed ,o M racers, a, ,703, 308-0*1 - 

Robert Madsen^q^ 
Examiner 
Art Unit 1761 
May 14, 2002 
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